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TAX 
 
Treasury Expects to Finalize Debt 
Equity/IRC Section 385 Rules This Year  
 
Key Points: 

 Treasury official says public comments have yet 
to raise issues that could be a “show stopper” 
for debt equity rules 

 
This week, the Assistant Secretary of the 
Treasury for Tax Policy Mark Mazur said that 
so far none of the public comments on its 
recent debt equity regulations (that 
recharacterize debt and equity under Internal 
Revenue Code (IRC) Section 385) have raised 
any issue that would cause the Department of 
the Treasury to reconsider the proposed rule. 
He reported that a number of comments 
discuss specific practices in some industries and 
ask whether they can be carved out. Mazur 
encouraged comment letters to identify 
problems and offer solutions.  
 
The proposed rules would recharacterize debt 
and equity for certain related-party debt if it 
does not finance new investment in the U.S.; 

allow the IRS to divide a purported debt 
instrument into part debt and part stock during 
audits; and require members of large corporate 
groups to document their actions, including key 
information for analyzing how debt and equity 
is handled for tax purposes.   
 
Corporate reaction has been that the proposal 
is far more reaching than the advertised 
“earnings stripping” impact, including 
impacting U.S.-based multinationals and even 
risking the election under Subchapter S for 
certain related party debt transactions between 
some shareholders. 
 
The comment period for the proposed rule 
closes July 7, though the U.S. Chamber of 
Commerce, National Association of 

This Week in Congress 

 House – The House was in recess.  

 Senate –The Senate was in recess.  
 
Next Week in Congress 

 House – The House is expected to consider the “Ozone Standards Implementation 
Act of 2016” (H.R. 4775) and the “Legislative Branch Appropriations Act of 2017” 
(H.R. 5325). The House may also vote on the “Puerto Rico Oversight, 
Management, and Economic Stability Act” (H.R. 5278).  

 Senate – The Senate will begin consideration of the “National Defense Authorization 
Act for Fiscal Year 2017” (S. 2943).  
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Manufacturers, Organization for International 
Investment (OFII) and several other large and 
small trade associations asked for an extension 
of the comment period. 
 
Brady Suggests House Might Consider a 
Miscellaneous Tax Bill Later This Year 
 
Key Points: 

 The House and Senate may put together a 
package of smaller tax bills later this year, 
demonstrating some of the tax priorities of 
Members outside of broader tax reform. 
 

Late last week, House Ways and Means 
Committee Chairman Kevin Brady (R-TX) 
suggested that he is considering compiling a 
package of small tax bills into a larger 
“miscellaneous” tax bill. Presumably the 
legislation would include some of the more 
modest proposals that Members have worked 
on outside of broader efforts to move tax 
reform forward, such as some extender items, 
changes to education incentives, addressing tax 
treatment of incidental benefits to first 
responders, or any number of items raised or 
introduced by Members.  
 
In mid-May, the Committee held a “Member-
Day” hearing where the more than three dozen 
Members presented proposals on tax issues 
that they support. The miscellaneous tax 
package would likely be drawn from those bills 
and others that are priorities of Members. 
Based on statements, it appears the timing of 
any miscellaneous package will be later in the 
year, after the Committee completes its work 
on the tax reform blueprint the task force has 
been working on, which is expected to be 
released late in June. Across the Capitol, Senate 
Finance Committee Chairman Orrin Hatch (R-
UT) was reported to have welcomed the idea 
and effort. 
 

While such a package could certainly pass the 
Committee and the House or Senate, it is 
unlikely such a miscellaneous tax package 
would be enacted as a whole, rather would 
serve as a signal of measures that have broader 
support and could become the source for other 
tax legislation sometime into the future. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
FINANCIAL SERVICES 
 
Federal Insurance Office Holds Meeting of 
the Advisory Committee on Risk-Sharing 
Mechanisms 
 
Key Points: 

 The Advisory Committee discussed alternative 
approaches to insuring terrorism risk. 

 
On June 1, the Department of the Treasury’s 
Federal Insurance Office (FIO) held an open 
meeting of its Advisory Committee on Risk-
Sharing Mechanisms (ACRSM). The agenda for 
the meeting included: (1) discussion of the 
elements needed to support and encourage a 
robust private market for terrorism risk 
insurance and reinsurance; (2) examination of a 
comparison of international terrorism risk 
insurance programs; and (3) discussion of an 
outline of next steps the Committee will take to 
fulfill the goals and purpose outlined in the 
Terrorism Risk Insurance Program 

Upcoming Dates 
July 15, 2016:  FAA extension expires 
November 8, 2016: Election Day   
March 2017: Debt limit suspension 
ends 
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Reauthorization Act of 2015 and the 
Committee’s charter. The next meeting will 
occur in August. 
 
Federal Insurance Office (FIO) Director 
Michael McRaith said Congress gave the 
Committee the task of finding and evaluating 
risk-sharing mechanisms for terrorism 
coverage, including alternative approaches to 
the Terrorism Risk Insurance Program (TRIP). 
He said Congress could pursue alternatives 
when TRIP comes up for reauthorization in 
several years, and he stressed the need to 
examine whether another structure could 
support the terrorism risk insurance market. He 
suggested that the nation would prefer a 
mechanism with as little government 
involvement as possible, while also promoting 
economic activity and retaining the terrorism 
risk insurance market. He said at the 
Committee’s next meeting the members would 
discuss recommendations for policymakers to 
consider.  
 
Willis North America Executive Vice President 
Terrorism Practice Group Wendy Peters said 
the Terrorism Risk Insurance Program 
Reauthorization Act of 2015 (TRIPRA) 
established the ACRSM for the purpose of 
developing recommendations related to risk-
sharing mechanisms. She said the ACRSM 
would examine three primary issues: (1) capital 
markets and the role of instruments such as 
insurance-linked securities (ILS); (2) the 
important role of the traditional insurance and 
reinsurance markets and how it can be 
expanded; and (3) the need for terrorism risk 
insurance and reinsurance and how the need 
for coverage can move outside of the current 
system. Peters said there are a wide range of 
programs internationally; noting that 
Denmark’s program only covers catastrophic 
risk. 
 

Fermat Capital Management Co-Founder and 
Managing Principal John Seo stressed the need 
to tap as many different forms of capital as 
possible. He emphasized the need to have the 
“lowest most stable price” both before and 
after an event, suggesting that a multi-channel 
approach would aid this goal. Validus 
Reinsurance Chief Executive Officer Kean 
Driscoll said terrorism is a unique risk, which is 
not comparable to traditional perils. He stated 
that the human element makes managing and 
pricing this risk difficult, but suggested that it 
can be done. He said the Terrorism Risk 
Insurance Act (TRIA) created some perverse 
outcomes, as the market has not evolved 
because of the subsidy TRIA provides. He 
suggested that the appropriate place for 
government involvement is with Nuclear, 
Biological, Chemical and Radiological (NBCR) 
risk and systemic cyber risk, potentially in 
providing a backstop. He suggested that the 
Committee could help to assess what appetite 
and capacity exists in the market.  
 
White Speaks on Equity Market Structure 
Initiatives 
 
Key Points: 

 SEC Chair stated that she expects the 
Consolidated Audit Trail plan to be finalized 
by the end of the year. 

 She also noted that she expects the 
Commission to consider a proposal on 
customer-specific institutional order routing 
disclosures and targeted enhancements to 
existing order routing disclosures for retail 
customers. 

 
On June 2, Securities and Exchange 
Commission (SEC) Chair Mary Jo White gave a 
speech entitled “The Continuous Process of 
Optimizing the Equity Markets.” White noted 
that in May the SEC completed its mandatory 
rulemaking under the JOBS Act. She said the 
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SEC also reached the final phase of 
implementation of the Dodd-Frank Act (DFA), 
noting that their two major remaining work 
areas are security-based swaps and executive 
compensation. 
 
White provided an update on the status of the 
SEC’s equity market structure review and 
initiatives. She noted that the SEC is moving 
forward on the plan to create a Consolidated 
Audit Trail (CAT), “which will be one of the 
world’s most comprehensive and sophisticated 
financial databases.” The CAT plan was 
published for notice and comment in April and 
she stated that it is “expected to be finalized by 
the end of the year.” 
 
Further, White explained that the SEC has 
worked closely with the exchanges to address 
issues such as “order types and operations, data 
feed disclosures, and ‘single points of failure’ 
within infrastructure systems that have the 
ability to significantly disrupt trading.” She 
noted that they are “actively reviewing the 
operation of the limit up-limit down pilot plan, 
with a focus on issues that occurred during the 
volatile trading of August 24, 2015.”  
 
White stated that the SEC took action to 
“address enhanced market transparency and 
disclosure” with proposed amendments to 
Regulation ATS. She said that to complement 
the Regulation ATS proposal, she expects the 
Commission “to consider very soon a proposal 
to provide customer-specific institutional order 
routing disclosures and targeted enhancements 
to existing order routing disclosures for retail 
customers.”  She explained that the proposals 
would “provide valuable new information to 
investors about how their orders our routed 
and executed in today’s markets.” 
 
White also pointed to the work of the Equity 
Market Structure Advisory Committee 

(EMSAC), noting that she expects the EMSAC 
to “vote soon on a formal access fee pilot 
recommendation.” 
 
CFPB Holds Field Hearing on Small Dollar 
Lending and Releases Proposed Rule 
 
Key Points: 

 The Consumer Financial Protection Bureau 
released a proposed rule on payday, vehicle 
title, and certain installment loans and also 
held a field hearing on this topic.  

 
On June 2, the Consumer Financial Protection 
Bureau (CFPB) held a field hearing to discuss 
issues related to small dollar lending. Earlier the 
same day the CFPB released a proposed rule 
on payday, vehicle title, and certain high-cost 
installment loans. The comment period on the 
proposal ends on September 14, 2016. As 
described in a CFPB press release, the proposal 
includes:  

 A requirement that lenders determine 
before extending the loan that the 
consumer has an “ability-to-repay” the 
loan without reborrowing, referred to 
as a ‘full payment test’.  

 A “principal payoff option” for short-
term loans of “up to $500 without the 
full-payment test as part of the 
principal payoff option”. However, 
lenders would not be allowed “to offer 
this option to consumers who have 
outstanding short-term or balloon-
payment loans or have been in debt on 
short-term loans more than 90 days in a 
rolling 12-month period.” Under the 
principal payoff option, the proposal 
would allow a lender to “offer a 
borrower up to two extensions of the 
loan, but only if the borrow pays off at 
least one-third of the principal with 
each extension.”  

http://www.williamsandjensen.com/
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 The proposal would require lenders “to 
give consumers written notice before 
attempting to debit the consumer’s 
account to collect payment” for any 
covered loan. 
 

CFPB Director Richard Cordray in a statement 
explained that payday lending has been an 
important priority for the Consumer Bureau, 
noting that the CFPB has looked at the history 
of small dollar lending in the U.S. and has held 
discussions with the public, consumer groups, 
stakeholders and the industry.  He noted the 
research the CFPB conducted on small dollar 
lending found that too many of these loans trap 
people in debt rather than helping them. 
Cordray stated the proposed rule also addresses 
certain longer-term installment loans and open-
end lines of credit. Specifically, he explained 
the proposal would cover loans for terms 
longer than 45 days when the lender either 
collects payment by accessing the consumer’s 
deposit account or paycheck or secures the 
loan by holding the consumer’s auto title as 
collateral. He noted of particular concern to the 
CFPB are payday installment loans.  
 
Following release of the proposal on small 
dollar lending, House Financial Services 
Chairman Jeb Hensarling (R-TX) released a 
statement against the proposal. He suggested 
the proposal would make it harder for 
consumers to access small dollar loans and that 
the CFPB is “running rough-shod” over the 
governments of all fifty states. He noted the 
states already regulate small dollar loans and the 
CFPB rule “wholly rejects the checks and 
balances built into our constitutional system.”  
 
Upcoming Hearings and Events 
 
June 7 
SEC Investor Advisory Committee: The 
Securities and Exchange Commission (SEC) 

will hold a telephonic meeting of its Investor 
Advisory Committee (IAC). The agenda for the 
meeting includes: (1) Discussion of Market 
Structure Subcommittee Recommendations to 
Enhance Information for Bond Market 
Investors; and (2) Discussion of Commission 
Concept Release on Business and Financial 
Disclosure Required by Regulation S-K (which 
may include a Recommendation of the Investor 
as Owner Subcommittee). 
 
Bank Capital and Liquidity Regulation: The 
Senate Banking Committee will hold a hearing 
to discuss “Bank Capital and Liquidity 
Regulation.” The scheduled witnesses at the 
hearing are: Hal Scott, Professor and Director 
of the Program on International Financial 
Systems, Harvard Law School; Marvin 
Goodfriend, Professor of Economics in the 
Tepper School of Business at Carnegie Mellon 
University; Heidi Mandanis Schooner, 
Professor of Law at Columbus School of Law, 
the Catholic University of America; and (4) 
Paul Kupiec, Resident Scholar at the American 
Enterprise Institute. 
 
Dodd-Frank Act Alternative: House 
Financial Services Committee Chairman Jeb 
Hensarling will give a speech at the Economic 
Club of New York detailing the “Republican 
plan to replace the Dodd-Frank Act and 
promote economic growth.”  
 
June 8 
Terrorism Funding: The House Financial 
Services Committee’s Task Force to Investigate 
Terrorism Financing will hold a hearing entitled 
“The Enemy in our Backyard: Examining 
Terror Funding Streams from South America.” 
 
June 9 
CFPB Consumer Advisory Board: The 
Consumer Financial Protection Bureau (CFPB) 
will hold a meeting of its Consumer Advisory 

http://www.williamsandjensen.com/
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Board (CAB) to discuss an auto lending 
education initiative, trends and themes, and 
payday lending. CFPB Director Richard 
Cordray is scheduled to attend the event. 
 
Flood Insurance: The Senate Small Business 
Committee will hold a hearing entitled “No 
More Hikes: Small Business Survival Amidst 
Unaffordable Flood Insurance Rate Increases.”  
 
Impact of Regulation on Small Banks: The 
House Small Business Committee’s 
Subcommittee on Economic Growth, Tax and 
Capital Access will hold a hearing entitled 
“Bearing the Burden: Over-regulation’s Impact 
on Small Banks and Rural Communities.” 
 
Terrorism Financing: The House Foreign 
Affairs Committee’s Subcommittee on 
Terrorism, Nonproliferation, and Trade and 
the House Armed Services Committee’s 
Subcommittee on Emerging Threats and 
Capabilities will hold a joint hearing entitled 
“Stopping the Money Flow: The War on 
Terror Finance.” 
 
June 10 
CFTC Roundtable on Regulation AT: The 
Commodity Futures Trading Commission 
(CFTC) will hold a roundtable to discuss 
Regulation Automated Trading (AT).  
 
June 21 
Monetary Policy Report: The Senate Banking 
Committee will hold a hearing to receive “The 
Semiannual Monetary Policy Report to the 
Congress.” Federal Reserve Chair Janet Yellen 
will testify at the hearing. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 

ENERGY AND ENVIRONMENT 
  
PHMSA Moving Forward with Gas Storage 
Regulations 
 
Key Points: 

 The Pipeline and Hazardous Materials Safety 
Administration is planning to move forward 
with regulations targeting underground natural 
gas storage facilities with an interim final rule.   

 The planned rule follows the recent methane 
leak from California’s Aliso Canyon 
underground natural gas storage facility, and is 
expected to adopt, and make mandatory, 
existing voluntary industry standards.   

 
According to the most recent “Unified Agenda 
for Regulatory and Deregulatory Actions“, the 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA) “is planning to issue 
an interim final rule to require operators of 
underground storage facilities for natural gas to 
comply with minimum safety standards, 
including compliance with API [Recommended 
Practice] RP 1171, Functional Integrity of 
Natural Gas Storage in Depleted Hydrocarbon 
Reservoirs and Aquifer Reservoirs, and API RP 
1170, Design and Operation of Solution-mined 
Salt Caverns Used for Natural Gas Storage.” 
PHMSA may adopt “the non-mandatory 
provisions of the RPs in a manner that would 
make them mandatory, except that operators 
would be permitted to deviate from the RPs if 
they provide justification.” According to the 
Unified Agenda, PHMSA plans to issue this 
interim final rule in August. While these dates 
can often slip, the projected August action 
indicates PHMSA’s interest in moving 
expeditiously on this issue.   
 
An interim final rule varies from the normal 
notice-and-comment rulemaking process by 
allowing a “final rule” to be implemented and 
enforced while allowing for later modification 

http://www.williamsandjensen.com/
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in response to public comments. As described 
by the Congressional Research Service (CRS), 
an interim final rule is “a final rule without [a 
notice of proposed rulemaking] NPRM that is 
generally effective immediately, but with a post-
promulgation opportunity for the public to 
comment.” CRS also notes that “[i]f the public 
comments persuade the agency that changes 
are needed in the ‘interim final’ rule, the agency 
may revise the rule by publishing a final rule 
reflecting those changes.” 
 
PHMSA is developing the rule in response to 
the Aliso Canyon storage facility methane leak 
that occurred from late 2015 through early this 
year.  
 
On February 5, 2016, PHMSA issued an 
Advisory Bulletin on “Safe Operation of 
Underground Storage Facilities for Natural 
Gas”. In issuing the bulletin, PHMSA stated 
that it “is intended to inform operators about 
recommended practices and to urge operators 
to take all necessary actions, including but not 
limited to those set forth in this bulletin, to 
prevent and mitigate breach of integrity, leaks, 
or failures at their underground storage 
facilities and to ensure the safety of the public 
and operating personnel and to protect the 
environment.” The Departments of 
Transportation and Energy have also formed 
the Interagency Task Force on Natural Gas 
Storage Safety. The task force, which was 
announced in a blog post on April 1, 2016, 
plans to publish its findings later this year.    
 
PHMSA has also scheduled a “Public 
Workshop on Underground Natural Gas 
Storage Safety“ for July 14. According to 
PHMSA, the event is intended to “bring 
stakeholders, including federal and state 
agencies, industry, and interested members of 
the public together to participate in shaping a 

future of 49 CFR 192 safety regulations for 
underground natural gas storage.” 
 
Upcoming Hearings and Events 
 
June 7 
Unfunded Mandates: The Senate 
Environment and Public Works Committee 
will hold a hearing titled “Oversight of EPA 
Unfunded Mandates on State, Local, and Tribal 
Governments”.  
 
June 8 
Natural Gas Pipeline Regulations: The 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA) will hold a webinar 
on the “Pipeline Safety: Safety of Gas 
Transmission and Gathering Pipelines” Notice 
of Proposed Rulemaking (NPRM). 
 
June 9 
Clean Power Plan Stay: The Senate 
Environment and Public Works Committee 
will hold a hearing titled “Implications of the 
Supreme Court Stay of the Clean Power Plan”.    
 
July 11-12 
EIA Conference: The Energy Information 
Administration (EIA) will hold its annual 
Energy Conference. Topics planned for 
discussion at the conference include: “Clean 
Power Plan: EIA, EPA, and state and regional 
perspectives”; “Oil supply: The role of 
technology advances and other factors driving 
the current and future supply situation”; 
“Renewable energy and the transmission grid: 
Integrating renewable energy capacity into 
electric system operations”; “LNG markets: 
Implications of a low energy price environment 
for demand and U.S. exports”; “Climate—next 
steps: Perspectives from the United States, 
Europe, and China”; “Information technology 
and the energy industry: How the application 
of information technology is driving change in 
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the energy industry”; “Oil demand and 
transportation: Transportation sector 
developments affecting oil demand and price 
response”; “Renewable electricity: State-level 
issues and perspectives”; Oil and natural gas: 
State-level issues and perspectives”; “Industrial 
energy demand and efficiency: Secondary 
processing and waste fuel use in heavy 
industry”; “Global coal markets: The outlook 
for coal demand and supply”; “Oil midstream: 
Competitive positions of U.S. refineries in the 
global market”; and “Energy efficiency: 
Measuring and achieving demand-side energy 
efficiency and developing standard metrics”.   
 
July 13 
Pipeline Public Awareness: The Pipeline and 
Hazardous Materials Safety Administration 
(PHMSA) will hold a public workshop to 
“bring pipeline safety stakeholders together to 
review the findings from the joint Public 
Awareness Program Working Group’s 
(PAPWG) Strengths, Weaknesses, 
Opportunities, and Threats (SWOT) Report 
and explore future actions that can be taken to 
expand public awareness and stakeholder 
engagement efforts.” 
 
July 14 
Underground Natural Gas Storage Safety: 
The Pipeline and Hazardous Materials Safety 
Administration (PHMSA) will hold a workshop 
on underground gas storage safety. According 
to PHMSA, the “workshop will bring 
stakeholders, including federal and state 
agencies, industry, and interested members of 
the public together to participate in shaping a 
future of 49 CFR 192 safety regulations for 
underground natural gas storage.”    
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are also available on twitter. 

DEFENSE 
 
Obama Speech On Foreign Policy  
 
Key Points: 

 The President seeks to frame foreign policy in 
the context of the presidential election and 
explains his foreign policy 

 
On June 2, President Barack Obama gave the 
commencement address at the United States 
Air Force Academy, in which he made the case 
for his approach to foreign policy that 
presented the case against the U.S. being 
isolationist, committing its military to many 
places around the world, and not engaging 
diplomatically.  
 
Obama said that “make no mistake, the United 
States is better positioned to lead in the 21st 
century than any other nation.” He said that 
“[o]ur military is, by a mile, the strongest in the 
world.” Obama said “here’s one more fact as 
you go out into the world:  we are blessed to be 
living in the most peaceful, most prosperous 
era in human history.” Obama remarked that 
“that sounds controversial until you survey the 
history of the world.” He stated that “[f]or 
decades, there have been no wars between 
major powers…[and] [w]ars between nations 
are increasingly rare.” Obama said that “[m]ore 
people live in democracies…[and] [m]ore than 
1 billion people have been lifted from extreme 
poverty.” 
 
Obama said that “we face serious threats…[as] 
[t]errorist networks slaughter the innocent and 
plot attacks against our nation.” He said that 
“[c]ivil wars like in Iraq tear countries apart and 
create humanitarian catastrophes and havens 
for terrorists.” Obama said that “Russian 
aggression against Ukraine, disputes in the 
South China Sea -- these are testing an 
international order that we built, where the 

http://www.williamsandjensen.com/
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sovereignty of nations is respected and all 
nations abide by the same rules…[and] 
[n]uclear weapons, as in North Korea, and the 
specter of nuclear terrorism still threaten us 
all.”  
 
Obama said that “how to meet these threats 
while also seizing the incredible opportunities 
of this moment in history, that’s going to be 
the challenge of your generation…[w]hich leads 
me to a second lesson.” He said that “[a]s we 
navigate this complex world, America cannot 
shirk the mantle of leadership…[w]e can’t be 
isolationist.” Obama stated that “[i]t’s not 
possible in this globalized, interconnected 
world…[and] [i]n these uncertain times, it’s 
tempting sometimes to pull back and try to 
wash our hands of conflicts that seem 
intractable, let other countries fend for 
themselves.” He said that “history teaches us, 
from Pearl Harbor to 9/11, that oceans alone 
cannot protect us…[and] [h]ateful ideologies 
can spark terror from Boston to San 
Bernardino.” 
   
Obama said that “[i]n a global economy, it’s 
not possible to stop trading goods and services 
with other countries…[and] [w]eak public 
health systems on the other side of the world 
allow diseases to develop that end up reaching 
our shores.” He said that “we cannot turn 
inward…[and] cannot give in to isolationism.” 
Obama said that “[a]llowing problems to fester 
over there makes us less secure here…[and] 
[s]o, as Americans, we have to keep leading and 
working with others to build the security and 
prosperity and justice we want in the world.” 
 
Obama said that “one of the most effective 
ways to lead and work with others is through 
treaties that advance our interests…[but] 
[l]ately, there’s been a mindset in Congress that 
just about any international treaty is somehow a 
violation of American sovereignty, and so the 

Senate almost never approves treaties 
anymore.” He said that “also from NATO to 
treaties controlling nuclear weapons, treaties 
help keep us safe…[and] [s]o if we’re truly 
concerned about China’s actions in the South 
China Sea, for example, the Senate should help 
strengthen our case by approving the Law of 
the Sea Convention -- as our military leaders 
have urged.”   
 
Obama stated that “[a] part of the reason this is 
so important is because the United States 
remains the one indisputable nation in world 
affairs…[and] [w]e have more alliances with 
other countries than anybody else -- and they’re 
the foundation of global stability and 
prosperity.” He said that “[o]n just about every 
issue, the world looks to us to set the agenda.” 
Obama stated that “we lead not by dictating to 
other nations, but by working with them as 
partners; by treating other countries and their 
peoples with respect, not by lecturing 
them…[and] [i]t makes countries more likely to 
work with us, and, ultimately, it makes us more 
secure.” 
 
Obama said that “we’ve got to engage with the 
world…[and] [o]f course, leading wisely also 
means resisting the temptation to intervene 
militarily every time there’s a problem or crisis 
in the world.” He said that “[h]istory is littered 
with the ruins of empires and nations that 
overextended themselves, draining their power 
and influence…[a]nd so we have to chart a 
smarter path.” Obama said that “[w]e’ve got to 
have the realism to see the world as it is -- 
where sometimes uncomfortable compromises 
are necessary; where we have the humility to 
recognize that there are limits to what even a 
nation as powerful as ours can do; that there 
may be wars we cannot always stop right away, 
or lives we cannot save.” Obama said that “we 
also need the idealism that sees the world as it 
ought to be -- a commitment to the universal 
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values of democracy and equality and human 
rights, and a willingness to stand up for them 
around the world -- not just when it’s easy, but 
when it’s hard.” 
 
Obama said that “[a]t times, ensuring our 
security requires the use of military 
force…[and] [t]hat’s the third lesson I want to 
discuss.” Obama said that “[a]s Commander-in-
Chief, I have not hesitated to use force, 
unilaterally where necessary, to protect the 
American people.” He stated that “even as we 
celebrate the courage of our troops who serve 
in war, even where we do not hesitate to act on 
behalf of our security, we should never 
celebrate war itself.” Obama said that “[w]ar, 
no matter how noble our intentions may be, 
promises agony and tragedy.” He said that 
“[w]e have a solemn responsibility to these 
Americans who sacrifice in our name…[and] a 
responsibility to be guided by intelligence, and 
not ideology, and to never rush into war, and to 
explore other options first.” He said that 
“sending our troops into harm’s way must 
always be a last resort.” 
 
Obama said that “in acting militarily, we have a 
responsibility, whenever possible, to build 
coalitions and partnerships…[and] [t]here are 
times where we have to do it alone.” He said 
that “[b]ut on a whole lot of global problems, 
the United States shouldn’t bear the entire 
burden of global security by itself…[and] 
[o]thers have to step up.” Obama said that 
“[w]hen we use force, we have a responsibility 
to use it proportionally…[and] [u]nlike 
terrorists who try to kill as many people as 
possible, the United States military goes to 
extraordinary lengths to avoid civilian 
casualties.” Obama said that “[a]s technology 
evolves, we can never grow numb to the 
consequences of our actions…[and] have to 
hold ourselves to high standards, be even more 

transparent, and do everything in our power to 
prevent the loss of innocent life.” 
 
Obama stated that “[a]s powerful as our 
military is, we have to remember that many of 
the threats to our security cannot be solved by 
military force alone…[and] [w]e’ve got to draw 
on every tool, all elements of our national 
power.” He said that “[w]hen  we invest in the 
development that promotes education and 
opportunity around the globe, it can make 
conflicts and military interventions less likely 
later.” Obama said that “if you want to support 
our military, you also have to be in favor of 
foreign assistance that helps some young 
person learn in a very poor country, because it 
may end up making it less necessary to send 
our sons and daughters somewhere to fight.” 
He said that “[w]hen we encourage economic 
and political reforms -- when citizens, especially 
young people, in other countries have jobs and 
can choose their own leaders and have their 
human rights and dignity upheld -- that can 
help reduce the appeal of violent extremism.” 
Obama said that “[w]e now have hope of 
averting the worst effects of climate change 
and the instability that would threaten our 
national security because American leadership 
helped rally the world and forge the most 
ambitious agreement in history to fight climate 
change.” 
 
Upcoming Hearings and Events 
June 8 
Terror Funding Streams from South 
America: The House Financial Services 
Committee will hold a hearing to discuss terror 
funding streams from South America. 
 
June 9 
War on Terror Finance: The House Armed 
Services Committee and House Foreign Affairs 
Committee will hold a joint hearing to discuss 
the war on terror finance. 
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For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
Congress and Administration Remain at 
Odds Over Zika Funding 
 
Key Points: 

 Senate Democrats to push for vote next week 
on $1.9 billion in new Zika funding. 

 House approved $622 million in Zika 
funding while the Senate approved $1.1 billion 
in new funding.  

 
Senate Minority Leader Harry Reid (D-NV) has 
said he will continue to push for full funding 
for the Zika virus. He has argued the funding 
should happen now and not wait for the 
appropriations process. President Barack 
Obama has requested $1.9 billion in new 
funding for both a national and global response 
to the virus. The Senate has already passed $1.1 
billion in new funding on a bipartisan vote. The 
House has authorized $622 million in funding 
which the White House has already indicated it 
would veto.  
 
Before adjourning for recess last week, the 
House voted to go to conference. Republican 
lawmakers have agreed to begin talks but failed 
to taken any action before the recess. The 
Senate has not yet voted to go to conference.  
 
There are currently 300 pregnant women in the 
U.S. who have been diagnosed with Zika. This 
week, the first Zika-infected infant was born in 
the U.S. with the severe birth defect 
microcephaly. U.S. health official say the virus 
is spreading in Puerto Rico and is expected to 
reach the continental U.S. this month.  
 

Upcoming Hearings and Events 

 
June 6 
Health Policy: The American Bar 
Association’s Health Law Section will hold a 
webinar on “Healthcare Policy 2016: The 
Legislative and Regulatory Agendas.” 
 
Children’s Health: The National Institute for 
Health Care Management Foundation will hold 
a webinar on “Investing in Children’s Health 
and the New ‘Pay for Success’ Approach.” 
 
June 7 
Behavioral Health: Health Affairs will host a 
discussion on behavioral health.  
 
Synthetic Drugs: The Senate Judiciary 
Committee will hold a hearing on “Deadly 
Synthetic Drugs: The Need to Stay Ahead of 
the Poison Peddlers.” 
 
HHS Appropriations: The Senate 
Appropriations Committee will hold a 
subcommittee markup of the “Labor, Health 
and Human Services, Education, and Related 
Agencies Appropriations Act for FY 2017.” 
 
Opioids: The American Association for the 
Advancement of Science will hold a briefing on 
opioid dependence and addiction.   
 
June 7-8 
Privacy: Patient Privacy Rights will hold the 
Sixth International Summit on the Future of 
Health Privacy.  
 
June 8 
Medicare: The House Ways and Means 
Committee will hold a hearing on “Legislation 
to Improve and Sustain the Medicare 
Program.” 
 
Care Planning: Senator Chris Coons (D-DE) 
and Representatives Diane Black (R-TN), Peter 
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Welch (D-VT), and Chris Collins (R-NY) will 
host a briefing on “Critical Care Advance 
Planning and Patient Empowerment.” 
 
Antimicrobial Resistance: The Center for 
Global Development will hold a discussion on 
“Tackling Antimicrobial Resistance in 
Developing Countries: The Role of Aid and 
International Agencies.” 
 
June 9 
Health IT: Politico will host an Outside/In 
event on “Bringing Health Home: Tech and 
Patient-Centered Care.” 
 
HHS Appropriations: The Senate 
Appropriations Committee will hold a full 
committee markup of the “Labor, Health and 
Human Services, Education, and Related 
Agencies Appropriations Act for FY 2017.” 
 
June 10 
Opioids: The Coalition for the Life Sciences 
will hold a briefing on “The Dilemma of 
Opioid Use and Abuse.”  
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Senate Commerce Committee Democrats 
Release Report on Takata Airbags 
 
Key Points: 

 Automaker recall completion rates remain low 

 More than 2.1 million inflators that have been 
installed will have to be replaced 

 
The minority staff of the Senate Commerce, 
Science, and Transportation Committee 
released a report that stated more than 60 

million Takata airbags, or one out of every four 
cars currently on the road, may be recalled. The 
report found that recall completion rates were 
low and varied from under one percent to 
almost 40 percent. Most of the airbags that 
have been replaced contained ammonium-
nitrate inflators that have been found to cause 
serious injury or death. Responses from 
automakers indicate that as of March, more 
than 2.1 million non-desiccated ammonium-
nitrate replacement inflators have been installed 
on U.S. vehicles. The report notes that non-
desiccated inflators are only a temporary short 
term fix and will be recalled by December 31, 
2019, according to National Highway Traffic 
Safety Administration’s (NHTSA) Amended 
Consent Order. Although several automakers 
are in the process of securing other suppliers 
for replacement inflators, or moving away from 
Takata altogether, at least four automakers said 
that some new vehicles will contain the non-
desiccated inflators that will be recalled in a few 
years. The report concludes that the sale of 
vehicles with non-desiccated inflators should 
cease until they are repaired; that Takata and 
the NHTSA should work to increase the 
availability of non-desiccated inflators; and that 
Takata and NHTSA must continue to keep 
consumers informed about recalls and 
replacement parts. 
 
Senate Commerce Committee Ranking 
Member Bill Nelson (D-FL) said “[w]hat’s 
troubling here is that consumers are buying 
new cars not realizing they’re going to be 
recalled…[t]hese cars shouldn’t be sold until 
they’re fixed.” Senators Richard Blumenthal 
(D-CT) and Ed Markey (D-MA) released a 
press release saying, “[i]t is reprehensible and 
possibly illegal that automakers are knowingly 
sending Americans home in new cars that are 
equipped with the same ticking time bombs 
that have caused injuries and taken lives across 
our country.” They stated that “[t]he fact that 
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some automakers continue to sell new cars with 
these potentially lethal airbags demonstrates a 
pernicious disregard for the safety of the 
American public.” 
 
CBO Report Explores Costs and 
Alternatives to Scanning Seaborne Cargo 
 
Key Points: 

 Five options were presented to scan and image 
all U.S.-bound cargo by 2018 

 
This week, the Congressional Budget Office 
(CBO) released a report from the offers 
solutions for the U.S Customs and Border 
Protection (CBP) Agency to comply with a 
2007 Congressional mandate that requires all 
seaborne containers destined for the U.S. to be 
scanned an imaged. The goal is detect weapons 
of mass destruction, especially nuclear 
weapons, before they are loaded onto U.S.-
bound ships. 
 
CBO identified five possible options for 
scanning and imaging cargo: 

 Option 1: CBP or a foreign partner 
would install scanning and imaging 
equipment at all the ports that ship 
cargo to the U.S. This would cost an 
average of $150 to $220 per container 
for a total of $22 to $32 billion over ten 
years. CBO estimates this would require 
CBP’s total budget to be increased by 
17 to 25 percent, or a combination of 
budget increases and other actions. 

 Option 2: Focus on the busiest 121 
international ports, which move 97 
percent of all U.S.-bound cargo, and 
route the remaining three percent to 
one of these ports. CBO estimates this 
would cost $80 to $150 per container 
and $12 to $22 billion over ten years, 
roughly $10 billion less than Option 1. 

 Option 3: Image and scan ten percent 
of the containers as they enter the U.S., 
which would cost $1 to $2 billion over 
ten years. 

 Option 4: Install imaging and scanning 
technology at all of the ports that 
receive international cargo, which 
would cost $4 to $8 billion. 

 Option 5: Only scan and image cargo 
entering at the 32 busiest U.S. ports, 
which represent 99.7 percent of all 
inbound containers. This would cost $4 
billion to $7 billion over ten years. 

 
The report notes that Options 1 and 2 would 
increase CBP’s ability to prevent weapons or 
materials from reaching the U.S. while also 
enabling authorities to detect common 
contraband and identify shipping irregularities. 
Although this is desirable, the report says it 
would require the cooperation of hundreds of 
nations and ports. The report adds that 
scanning containers upon arrival to the U.S. as 
described in Options 3 through 5 would avoid 
having to create multiple agreements with 
multiple international ports. These three 
options, though, make it possible for a weapon 
to be detonated on U.S. soil before it is 
scanned or imaged.  
 
Upcoming Hearings and Events 
 
June 8 
FAST Act Update: The Senate Commerce 
Committee holds a hearing on the status of the 
Fixing America’s Surface Transportation 
(FAST) Act six months after it was 
implemented. 
 
Kevin Prior and Michael Kans wrote this section. For 
more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 

http://www.williamsandjensen.com/
https://www.cbo.gov/sites/default/files/114th-congress-2015-2016/reports/51478-Shipping-Containers-OneCol.pdf
http://www.commerce.senate.gov/public/index.cfm/hearings?ID=E7F7015A-88E0-4DF6-A8C8-0BA757CB4522
mailto:mdkans@wms-jen.com


Williams & Jensen – Washington Update June 3, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 14 of 15 

TECHNOLOGY 
 
EU Data Protection Supervisor Issues 
Recommendations For Improving EU-US 
Data Privacy Shield 
 
Key Points: 

 EU official calls for alterations to the 
replacement to the Safe Harbor agreement on 
data flows out of the EU 

 
On May 30, the European Data Protection 
Supervisor (EDPS) issued his opinion on the 
EU-U.S. Data Privacy Shield, calling for 
significant changes in the agreement that would 
govern data flows between the United States 
and the European Union (EU). The EDPS is 
an “independent advisor to the EU institutions 
on the implications of policies which have an 
impact on the rights to privacy and data 
protection.” 
 
In the his press release, EDPS Giovanni 
Buttarelli stated that “I appreciate the efforts 
made to develop a solution to replace Safe 
Harbour but the Privacy Shield as it stands is 
not robust enough to withstand future legal 
scrutiny before the Court” (emphasis in the 
original.) He stated that “[s]ignificant 
improvements are needed should the 
European Commission wish to adopt an 
adequacy decision, to respect the essence of 
key data protection principles with particular 
regard to necessity, proportionality and redress 
mechanisms.” Buttarelli stated that 
“[m]oreover, it’s time to develop a longer term 
solution in the transatlantic dialogue” 
(emphasis in the original.) He noted that “[i]n 
April 2016, the Article 29 Working Party issued 
an Opinion on the Privacy Shield proposal to 
which the EDPS contributed as a 
member…[and] contains a detailed legal 
analysis and request for clarification over a 
number of concerns.”  

 
Buttarelli stated that “[f]or the Privacy Shield to 
be effective it must provide adequate 
protection against indiscriminate 
surveillance as well as obligations on 
oversight, transparency, redress and data 
protection rights” (emphasis in the original.) 
Butarelli stated that he “highlights how he sees 
essential equivalence working in practice in 
the context of self-regulation by private 
organisations where data in transit or 
transferred to the U.S. may routinely be 
assessed by law enforcement and intelligence 
bodies” (emphasis in the original.) 
 
Butarelli stated that “[w]ith the new General 
Data Protection Regulation (GDPR) to be fully 
implementable across the EU in May 2018, the 
[he] points out that it will be applicable to all 
data protection related matters including 
transfers of data.” He said that “[a]lso taking 
into account the observations and concerns 
shared with him by MEPS, industry, civil 
society academia and other interlocutors, the 
EDPS urges the legislators to take their time in 
finding an adequate, long-term solution.” 
  
In the opinion, the EDPS stated that “[t]he 
draft Privacy Shield may be a step in the right 
direction but as currently formulated it does 
not adequately include, in our view, all 
appropriate safeguards to protect the EU rights 
of the individual to privacy and data protection 
also with regard to judicial redress.” EDPS 
stated that “[s]ignificant improvements are 
needed should the European Commission wish 
to adopt an adequacy decision…[and] [i]n 
particular, the EU should get additional 
reassurances in terms of necessity and 
proportionality, instead of legitimising routine 
access to transferred data by U.S. authorities on 
the basis of criteria having a legal basis in the 
recipient country, but not as such in the EU, as 
affirmed by the Treaties, EU rulings and 
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constitutional traditions common to the 
Member States.” 
 
OMB Releases Category Management 
Memo On Software 
 
Key Points: 

 The Administration continues to revamp how 
the federal government buys computer 
hardware, software, and services 

 
On June 2, the Office of Management and 
Budget (OMB) released a memorandum as the 
next step of implementing its Category 
Management initiative and the “Federal 
Information Technology Acquisition Reform 
Act” (FITARA) that pertains to “information 
technology (IT) category management, and 
specifically software licensing, in order to help 
agencies improve the acquisition and 
management of common IT goods and 
services.” OMB explained that the 
memorandum is “the second in a series of 
information technology (IT) policies to make 
the acquisition and management of common 
IT goods and services more efficient and save 
taxpayer dollars” according to the White 
House’s blog posting. However, it bears note 
that the OMB memorandum “only applies to 
commercial and COTS software, not custom 
services or the development of new software” 
but contains a sequence of items OMB has 
tasked agencies with performing in order to 
implement the new requirements regarding 
software purchasing. 
 
OMB stated that “[t]he new policy is another 
step forward in implementing the President’s 
vision for a modern government, one that 
leverages private-sector best practices to 
achieve a Federal Government that is smarter, 
savvier and more effective in delivering for the 
American people.” OMB explained that 
“[t]oday’s policy, in combination with the 

Administration’s policies on workstations and 
mobile services, will help drive greater 
efficiencies in the $8 billion spent each year on 
PCs, software licenses, and mobile devices. 
And like these other policies, it is based on 
category management principles that have 
already resulted in big savings, better 
efficiencies, and further improved 
performance.” 
 
OMB explained that “the Enterprise Software 
Category Team (ESCT), co-managed by the 
General Services Administration (GSA), the 
Department of Defense (DOD), and OMB, 
will guide the development of Government-
wide software license agreements for 
mandatory agency use, and OMB will 
encourage or direct use of best-in-class existing 
software licensing agreements.” OMB stated 
that “[t]his memorandum further requires 
agencies to develop implementation plans, in 
accordance with ESCT guidance, to address 
how agencies will move from their existing 
agreements to those mandated by the 
ESCT…[and] [a]gencies must also justify and 
obtain ESCT approval to pursue new 
agreements that overlap or conflict with the 
ESCT mandated agreements.” 
 
Upcoming Hearings and Events 
June 9 
Pending Legislation: The Senate Judiciary 
Committee will hold a business meeting to 
markup several bills, including S. 356, the 
Electronic Communications Privacy Act 
Amendments Act of 2015. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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